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“Always Appealing” is a column addressing current issues in appellate practice
and recent appellate cases written by the lawyers of Smith Goodfriend, P.S., a
Seattle law firm that limits its practice to civil appeals and related trial court
motions practice.

An appellate court has authority under RAP 18.9 to impose sanctions or award
attorney fees “on its own initiative or on motion of a party” against “a party or
counsel,” who “files a frivolous appeal.” The purpose of sanctions is to deter
frivolous appeals and, when the sanctions are in the form of an award of fees to
respondent, to compensate the respondent for being forced to defend against the
frivolous appeal.

As former Justice Steven Breyer stated when he was a federal circuit judge, a
frivolous appeal “hurts other litigants and interferes with the courts’ overall
mission of securing justice.”  Frivolous appeals “can steal yet more time from
more serious cases.”  Therefore, imposing sanctions for frivolous appeals “may
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encourage self-policing by attorneys and strengthen the hand of those attorneys
who would discourage clients from taking legal positions totally lacking in
merit.”  This column questions why, when “about half of the practice of a decent
lawyer is telling would-be clients that they are damned fools and should
stop,”  our appellate courts rarely include sanctions against counsel who pursue a
frivolous appeal on behalf of an appellant.

Because a civil appellant has a right to appeal under RAP 2.2, the standard for
finding an appeal frivolous is high. In deciding whether an appeal is frivolous,
appellate courts will view the record as a whole and resolve all doubts in the
appellant’s favor.  An appeal that is unsuccessful simply because the arguments
are rejected is not necessarily frivolous.  An appeal is frivolous only if it raises no
debatable issues upon which reasonable minds might differ, and is so totally
devoid of merit that there is no reasonable possibility of reversal.  Appellate
courts will not impose sanctions for a frivolous appeal if the appeal raises at least
one debatable issue.

As all doubts are resolved in favor of finding an appeal is not frivolous, sanctions
for a frivolous appeal are not common. But even when appellate courts find
appeals frivolous, and despite being granted express authority under RAP 18.9 to
also impose sanctions against appellants’ counsel, they, in the majority of cases,
impose sanctions against appellants alone.

Orwick v. Fox is one of the few published decisions in which appellant’s counsel
was also sanctioned for filing a frivolous appeal. In sanctioning counsel, Division
One stated, “We are mindful that not every attorney who files appeals is an
appellate expert and we are concerned that there not be a chilling effect on the
right to appeal by too vigorous an application of sanctions. We are also mindful
that parties who are unschooled in the law should not be unnecessarily
sanctioned for relying upon what may be the erroneous legal advice of their
attorneys as to the merits of proceeding with an appeal.” Nevertheless, in
deciding that appellant’s counsel should be joint and severally liable for
respondent’s attorney fees, Division One reasoned “it is the attorney who, in the
final analysis, must inform his or her client as to the advisability of an appeal and
it is the attorney who is charged with the initial determination of whether an
appeal raises meritorious, that is, debatable issues.”
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The reason there are so few published appellate decisions sanctioning appellant’s
counsel for a frivolous appeal may be that respondents limit their request for
sanctions against appellant only, because while respondents may believe
appellant pursued the frivolous appeal for bad faith reasons, such motives cannot
necessarily be imputed to appellant’s counsel. Even if that were the case,
however, RAP 18.9 authorizes the appellate courts to consider sanctions for a
frivolous appeal “on its own initiative.” I suggest that once the appellate court finds
an appeal frivolous, it should more readily consider whether sanctions should also
be imposed against appellant’s counsel.

I make this suggestion because many of the reasons appellate courts have found
appeals to be frivolous can be laid at the feet of appellant’s counsel, whose job it
is to perfect the record on appeal and make arguments that will, at the bare
minimum, raise a debatable issue on appeal. For instance, in Guardianship of
Cobb, another rare instance where appellants’ counsel was sanctioned along with
appellants, Division Two found the appeal frivolous because it was “not based on
legal authority or even arguable facts or law. And it was done with an apparent
lack of research about or the knowledge of the proper role of the appellate
court.” Division Two therefore ordered appellants and their counsel to pay
sanctions of $500 to respondent.

Orwick and Cobb are outliers. More often than not, only appellant is sanctioned,
even when the reasons the appeal were found frivolous clearly implicate counsel -
such as when appellant’s brief “cites no judicial authority and no authority for
reversal based on existing law,” when appellant relied on “case law that does
not support his position and has been overruled,” when appellant’s “brief on
appeal is totally devoid of any relevant authority to support its arguments,” when
appellant asserted arguments “that lack any support in the record or are
precluded by well-established and binding precedent that he does not
distinguish,” when appellant challenged trial court’s decision as “arbitrary and
without any factual basis, yet fails to address the ample evidence on which the
superior court relied in its ruling,” and when appellant’s failure to perfect the
record prevented the appellate court from reviewing the issue raised on appeal
“and thereby foreclosed any possibility of reversal.” Yet, while it was counsel
who was responsible for presenting these appeals, which were found frivolous,
only their clients bore the financial consequence.
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It is clear that any reticence appellate courts have in sanctioning counsel for
frivolous appeals is not due to a deference to fellow members of the legal
community or to “protect” lawyers from sanctions. Appellate courts have shown a
willingness to sanction counsel for other transgressions, such as when counsel
made “repeated and blatant oral misrepresentations of the content of the
record,” and even more willing to sanction counsel when their transgressions
exact “a heavy and unwarranted toll on the court’s resources,” such as when
errors in respondents’ “laissez-faire” brief “wasted the time of opposing counsel
and hampered the work of the court,” when the “numerous misrepresentations
and inappropriate quotations taken out of context” in appellant’s brief caused the
court “to waste considerable time checking for their accuracy,” and when the
lack of record citations in appellant’s brief placed “an unacceptable burden on
opposing counsel and on this court.”

In proposing that appellate courts consider sanctioning appellant’s counsel for
frivolous appeals, I am mindful of Division One’s concern in Orwick, that it may
have a “chilling effect on the right to appeal.” Excessive use of sanctions can
“chill an attorney’s enthusiasm or creativity in pursuing factual or legal theories”
and cause attorneys to turn down appeals that seek to have new rights
recognized for fear of being sanctioned. Particularly in appellate law, one must
consider that “[i]ncremental changes in settled rules of law often results from
litigation.” The “ability of the law to serve the public interest is itself dependent
upon the willingness of appellate courts to rethink propositions often basic in
nature and reject prior judicial expressions when necessary.” Thus, excessive
sanctions may “discourage innovation and inhibit the opportunity for periodic
reevaluation of controlling precedent.” However, as cases “of first impression
that present debatable issues of substantial public importance are not
frivolous,” I believe the current standard for assessing whether an appeal is
frivolous, where all doubts are resolved in favor of the appellant, reduces, if not
removes, the risk that sanctions will have a chilling effect on attorneys.

It is not clear if the public stigma of being associated with a frivolous appeal is
enough to deter counsel from pursuing the next frivolous appeal. Therefore, if
frivolous appeals are to be deterred, appellate courts should more often consider
exercising its authority under RAP 18.9 to impose sanctions against appellant’s
counsel, and not just their client. As federal circuit courts have noted, “to impose
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damages and costs upon [appellant] alone will not guarantee that his attorney will
be directly affected or that he will be deterred from bringing similar frivolous
appeals in the future,” and sanctioning counsel is proper to protect the court’s
“ability to serve litigants with meritorious cases and in order to make lawyers give
thoughtful consideration to whether there are grounds for an appeal before filing
an appeal. This is not a new principle. The filing of an appeal should never be a
conditioned reflex. ‘About half the practice of a decent lawyer consists in telling
would-be clients that they are damned fools and should stop.’”

Valerie Villacin is a principal in Smith Goodfriend. She is co-president of the
Washington Appellate Lawyers Association and a fellow in the American Academy
of Appellate Lawyers. Valerie can be reached
at valerie@washingtonappeals.com.
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